I. Introduction
Lis pendens (or lis alibi pendens) can be regarded as one of the most important aspects of international parallel litigation, where the courts of more than one country having jurisdiction are seised to try the same dispute simultaneously. 1 This may also be viewed as a natural consequence of today's world where legal relationships including foreign elements are more easily established by the increase in free movement of persons and technical developments on the one hand and the lack of universally accepted rules of international jurisdiction on the other.
Outside the scope of international conventions and European Union (EU) regulations providing for common rules, international jurisdiction is still largely subject to national law. It follows that one of the obvious reasons of the lis pendens phenomenon is the possibility of establishing international jurisdiction of the courts of different countries on the same dispute on the basis of a different criteria provided in national legislation. However, even where uniform rules apply, it may also be possible to take the same action before the courts of different countries at the same time. This may arise, either as a result of the fact that general and specific rules of jurisdiction do not preclude the application of each other, 2 or the fact that the basis of jurisdictional rules are provided in an alternative way.
international civil procedure, although Anglo-American and Continental European legal systems approach the problem differently. 4 In Turkish law -with the exception of bilateral and multilateral conventions to which Turkey is a party 5 -international lis pendens has not been subject to express rules in legislation. The first comprehensive act on Turkish private international law was the Code on Private International Law and International Civil Procedure of 1982 (" CPIL-1982") 6 which provided rules on the international jurisdiction of Turkish courts, the conflict of laws as well as on the recognition and enforcement of court decisions and arbitral awards, leaving the issue of international lis pendens outside its scope.
CPIL-1982 was amended and replaced by the Code on Private International Law and International Civil Procedure in 2007 ("CPIL-2007") 7 , considering inter alia the EU instruments on private international law with a view to the possible accession of Turkey into the EU. 8 In addition to amending certain provisions of CPIL-1982, CPIL-2007 also includes new rules relating to both conflict of laws and international civil procedure. 9 However, international lis pendens is one of the topics that is not subject to specific rules in CPIL 2007. . 10 An adverse trend can be identified in the national laws of other Continental European countries to accept international lis pendens as a problem and make it subject to specific rules starting at least from the second half of the twentieth century. In some other countries such as Germany, France or Austria although international lis pendens is not subject to specific rules, there is a similar tendency to accept international lis pendens by analogy to national rules of civil procedure regarding lis pendens: See R. GEIMER/ R. A. SCHUTZE, Europäisches Zivilverfahrensrecht -Kommentar zur EuGVVO, EuEheVO, EuZustellungsVO, EuInsVO, EuVTVO, zum Lugano-Übereinkommen und zum In fact, in Turkish domestic law the objection of lis pendens has been subject to express rules since the enactment of Code of Civil Procedure of 1927 ("CCP-1927").
11 CCP-1927 provided the objection of lis pendens as one of the preliminary objections to be raised by the defendant (Article 187/I(4)). The Code of Civil Procedure of 2011 (CCP-2011) , 12 which replaced CCP-1927, also provides that "an identical action must not be previously filed and still pending", however this is designated as one of the procedural requirements and not as a preliminary objection (Article 114/I(ı)). As a result, under the CCP-2011, pendency of the same action can today be examined by the court on its own motion or on the objection of one of the parties during all stages of the action (Article 115/I). Based on a typical mechanical first-in-time rule, if the court second seised determines that the same action is already pending before another court, it shall dismiss the action on procedural grounds in favour of the first court (Article 115/II).
A lack of provisions on international lis pendens in Turkish legislation has led to controversy which has been discussed in the literature and seen in court practice over the years. As will be elaborated below, the traditional view (which constituted the majority opinion) has advocated rejection of international lis pendens with two exceptions: first under Article 41 CPIL-2007 that provides rules on international jurisdiction of Turkish courts in actions arising from the personal status of Turkish nationals and second under Article 47/I CPIL-2007 on the foreign choice of court agreements. According to this line of thought, international lis pendens is implicitly and exceptionally accepted in the application of the said provisions and the objection of international lis pendens could therefore only be accepted by the Turkish courts in these two situations.
In this regard, this paper aims to cover two distinct but related discussions in Turkish Law: (i) whether it is possible to generally accept the objection of international lis pendens before the Turkish courts notwithstanding that it is not subject to express rules (infra II) (ii) whether it should be possible to raise an nationalen Kompetenz-und Therefore, the discussion outside the scope of international conventions is mainly centered on the question of whether a procedural objection on international lis pendens can be raised before the Turkish courts. As will be stated below, answers to this question vary depending primarily on one's interpretation of the present state of a lack of an express provision on the objection of international lis pendens, as well as of the scope of Article 114/I(ı) CCP-2011 which provides for lis pendens as one of the negative procedural requirements without differentiating between Turkish and foreign courts. 
A. Traditional View: Rejection of International Lis Pendens
The traditional view in Turkish legal doctrine has been the rejection of international lis pendens, since there is no clear provision to the contrary. 20 Arguments in support of the traditional view include that the acceptance of international lis pendens would be against the sovereignty of the Turkish state; 21 that there is no reason to deprive the plaintiff of his action before the Turkish courts because of the fact that the other party has already filed an action before a foreign court 22 or that grounds for lis pendens objection in domestic cases such as procedural economy, prevention of contradicting actions of the plaintiff and irreconcilable judgments on the same dispute are not equally applicable for international parallel proceedings. 23 In this regard it was stated that the Turkish courts are by no means under any obligation to assess whether the foreign court would bear any burden because of the pendency of the same action;
24 that the decisions of the foreign courts (regarding actions for performance) are in any case subject to exequatur procedure in Turkey, thus accepting international lis pendens would not be more advantageous regarding the costs; 25 and that even where the same action is taken before courts of different countries by the same party, it is not always safe to say that the plaintiff has acted fraudulently. 26 It is also argued that since it is not possible to recognize a decision of a foreign court if it contradicts with a previous decision of Turkish courts, rejection of international lis pendens would not cause any conflicting judgments. 27 In a similar vein, it is also argued that dismissal of an action by the Turkish courts would be a serious obstacle against the right of access to Turkish courts of the plaintiff. 28 Acceptance of international lis pendens where there is no clear provision would mean forcing the party against whom an action was taken before the foreign court to defend himself before that court although that action was taken beyond his control or where he/she may not have the necessary financial means 29 . In this regard it is also argued that Article 114/I (ı) of the CCP-2011 on lis pendens is only applicable in domestic cases and does not include any clear indication to cover international lis pendens. 30 In a rather recent decision in 2014, the Turkish Court of Cassation ruled according to the traditional view. 31 The case was a divorce law-suit where the first action was taken before the Russian courts. The Turkish court of first instance accepted the objection of international lis pendens of the defendant and dismissed the action, taking into consideration the fact that the action involving the same subject-matter and cause of action between the same parties was already pending before the Russian courts. 32 However, in the appeal procedure the Court of Cassation ruled that international lis pendens can only be accepted by the Turkish courts in two exceptional situations, namely where there is an international convention to which Turkey is a party, or by virtue of Article 47/I of CPIL-2007. 33 According to the Court, acceptance of international lis pendens in all other situations would mean the acceptance of the jurisdiction of foreign courts within national borders; thus would be incompatible with the sovereign rights of the Turkish state.
B. Acceptance of International Lis Pendens Under Different Conditions
The second view that has been defended by Turkish scholars is in direct contrast to the above view. This view is based on the idea that the lack of an express provision on international lis pendens in Turkish legislation does not mean its rejection if the Turkish court is seised second for the same action. 34 However, different views and practices can be determined on the approach to be adopted in the acceptance of international lis pendens, as well as on its possible consequences on the action pending before the Turkish courts.
Direct Application of the Provision on the Objection of Lis Pendens to International Parallel Proceedings
One of the early views declared in doctrine, even before the enactment of CPIL-1982, was that the rules on lis pendens, as provided in the (then) CCP-1927, should equally apply where the same action is pending before foreign and Turkish courts at the same time. 35 Accordingly, it was sufficient to determine whether two actions could be qualified as the same action and whether the foreign court was the first in time to be seised. In a 1998 decision, the view was also adopted by the Court of Cassation, accepting the objection of international lis pendens of the defendant and declining jurisdiction in a divorce law-suit based on the fact that the foreign court was seised first for the same action. 
Recognition or Enforcement Prognosis
Particularly since the enactment of CPIL-1982 it is also possible to identify a significant number of authors arguing that international lis pendens can be accepted through recognition or enforcement prognosis. 37 However, as will be demonstrated below, different views have been expressed with regard to whether a positive recognition or enforcement prognosis should suffice or whether some other conditions should also be required. The recognition or enforcement prognosis in the acceptance of international lis pendens has also been stated in the decisions of Court of Cassation although no clear indication has been made by the Court regarding how such an assessment will be made.
a) Recognition or Enforcement Prognosis Suffices
According to one line of thought, in cases where the foreign court is seised first, the Turkish court second seised for the same action should decline jurisdiction once it makes an assessment that the decision of the foreign court could possibly be 38 The ground for this view was stated as that where the decision of the foreign court could be enforced in Turkey, the plaintiff has no legal interest in filing the same action before a Turkish court 39 or that considering the frequency and development of international private law relationships, international lis pendens should be accepted if it is not expressly prohibited by legislation. 40 In this regard it was advocated that as pendency is a matter of procedure, the objection of international lis pendens must also be subject to Article 114 CCP-2011 regarding its conditions and consequences. 41 This would mean that pendency of the same action before the foreign court can be objected by one of the parties, or can be taken into consideration by the Turkish court on its own motion during all stages of action and, should the Turkish court determine that the decision of the foreign court that was seised first for the same action could be recognized or enforced in Turkey, it shall dismiss the action in favour of that court.
According 43 In this regard, if the Turkish court that is seised second for the same action considers that the decision of the foreign court can be recognized or enforced in Turkey, it can accept the objection of international lis pendens. 44 However, unlike the effect of lis pendens in domestic cases, since it is not certain whether the future judgment of the foreign court will be recognized or enforced in Turkey, the effect of accepting the objection of international lis pendens should be the stay of Turkish proceedings. 45 Once the judgment of the foreign court is recognized or enforced in Turkey, the Turkish court should decline jurisdiction. 46 The recognition or enforcement prognosis has been stated in some decisions of the Turkish Court of Cassation even before the adoption of CPIL-1982. For instance, in 1973 the Court rejected the objection of international lis pendens based on the fact that the (future) decision of the German court could not be enforced in Turkey. 47 In a similar vein, in 1985 the Court approved the decision of a court of first instance 48 rejecting the objection of international lis pendens, since in absence of any bilateral agreement between Turkey and Syria, the reciprocity required in the enforcement of foreign court decisions in the then CCP-1927 (Article 540) could not be fulfilled and therefore the decision of the Syrian court could not possibly be enforced in Turkey. 49 In more recent decisions of the Court of Cassation, recognition or enforcement prognosis has found a place for itself although the Court does not indicate how it is to be implemented. For example in a divorce law-suit, the plaintiff took an action first before the Canadian courts and subsequently before the Turkish courts. The court of first instance accepted the international lis pendens objection determining that the Canadian court was seised first for the same action and declined jurisdiction in favour of that court. On the appeal of the decision in 2010, the Court of Cassation ruled that for the acceptance of the objection of international lis pendens, the same action (where the parties, the subject-matter and the cause of two actions are identical) must be taken before different courts at the same time and "the decision of the foreign court must be capable of enforcement in Turkey and there must be a convention between that foreign country and Turkey or a clear provision in Turkish private international law". 50 Thus, the Court seems to treat recognition prognosis not as a separate condition to accept the international lis pendens objection, but rather as a condition to be satisfied along with the existence of an international convention between the foreign country in question and Turkey. In the specific case the Court of Cassation set the decision of the court of first instance aside on the grounds that the causes of the two actions were not the same and there existed no bilateral agreement between Turkey and Canada and Canada was also not a party to the Convention on the Recognition of Decisions Relating to the Matrimonial Bond of 1967.
In another decision of 2011 of the Court of Cassation, a divorce law-suit was filed before German courts by the wife and was subsequently taken before the Turkish courts by the husband. 51 The defendant objected before the Turkish court of first instance due to the pendency of the same action in the German courts. The court of first instance upheld the objection stating that pendency of the same action before foreign courts could also be taken into consideration. 52 In the appeal of the decision, the Court of Cassation ruled that acceptance of the objection of international lis pendens requires "identity of causes of two actions, the capability of enforcement of the decision of the foreign court in Turkey, existence of an international convention between Turkey and the state before which the action is pending as well as a clear provision on international lis pendens in Turkish Law", thus looking for the fulfillment of the requirements cumulatively. In the specific case the Court set the decision of the court of first instance aside on the grounds that the causes of two actions were not the same and the parties to the dispute did not act in the same capacity in both of the actions.
b) Recognition or Enforcement Prognosis and Extra Requirements
Other views in Turkish legal doctrine follow the line of accepting international lis pendens according to recognition or enforcement prognosis, but they also require the fulfilment of additional conditions. According to one view, Turkish courts should accept the objection of international lis pendens once they determine that it could be possible to enforce the decision of the foreign court in Turkey and that the basis of jurisdiction of the foreign court must sufficiently satisfy the objective link between the dispute and the foreign court. 53 According to the scholar writing on the subject when CPIL-1982 was in force, while determining whether the foreign decision could be enforced in Turkey the Turkish court should make an assessment regarding two of the conditions of enforcement of foreign court decisions, namely "reciprocity" and "exclusive jurisdiction of Turkish courts". 54 According to another view, other than recognition or enforcement prognosis, the Turkish court should also determine whether reciprocity regarding acceptance of international lis pendens exists and whether the foreign court shall render its decision in a reasonable time. 55 Thus, the Turkish court should decline jurisdiction in favour of the foreign court if it can reasonably be expected that the decision of that court which will be rendered in a reasonable time could be recognized or enforced in Turkey and if the courts of that foreign country also consider the pending actions before the Turkish courts. 56 Since it is not possible to be certain whether all the conditions of recognition or enforcement of foreign decisions will be fulfilled, in assessing whether the decision of the foreign court could be recognized or enforced in Turkey, it is sufficient to determine that certain requirements of 52 international lis pendens can be accepted as a procedural requirement according to Article 114 of CCP-2011, and can therefore be raised as an objection by one of the parties or can be taken into account by the court on its own motion during all stages of the action.
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C. Evaluation of Different Views
It is very clear that the absence of a provision on international lis pendens in Turkish Law has led to divergent views in doctrine as well as various court practices which hamper legal certainty and consistency. Therefore, the first point to be noted is the urgent need for express rules in legislation accepting international lis pendens. 60 However, notwithstanding that the objection of international lis pendens is not currently subject to specific rules in legislation, I am of the opinion that it can still be accepted. In other words, the absence of a provision on international lis pendens does not necessarily mean its rejection by the Turkish legislator. There is no provision in Turkish law, either expressly or implicitly preventing the Turkish courts from considering any pending actions before the foreign courts. Thus it cannot be inferred with certainty from any provision that silence of the Turkish legislator has to be interpreted as the rejection of international lis pendens. On the contrary, taking into consideration the frequency of private international law relations of the day, the undesirable consequences of international parallel proceedings, as well as the idea of international cooperation between the courts of different countries, the international lis pendens objection should be accepted by the Turkish courts.
Nevertheless, although it is true that Article 114/I (ı) CCP-2011 on the lis pendens objection prohibits the pendency of the same action without differentiating between Turkish courts and courts of foreign countries, both the principle of priority required in domestic cases and the effect of acceptance of the objection of lis pendens on the second action may bring inappropriate and in certain cases unjust results once it is accepted that such provisions can be directly applied in international parallel proceedings. Sole acceptance of the principle of priority where the same action is pending before different Turkish courts may be justified as a result of the fact that the said courts will apply the same rules on the dispute regarding both substance and procedure. The same line of approach may also be followed in international parallel litigation where there is reciprocal acceptance of countries through bilateral or multilateral conventions or, as in the EU, where it is based on a system of mutual trust which the member states accord to each other's legal systems and courts 61 with the assumption of parity between such courts. 62 However, where such reciprocity is absent, the same kind of relationship cannot be said to exist between Turkish courts and the courts of foreign countries. 63 However, taking the needs and requirements of international litigation into consideration, it should be possible to apply Article 114 CCP-2011 by analogy to international parallel proceedings. 64 This will require identity of actions before the foreign and Turkish courts, the first in time of the foreign proceedings and a positive recognition or enforcement prognosis, as will be discussed under the following headings. 
Requirements of Accepting the Objection of International Lis Pendens
a) Identity of Actions
The first requirement for the acceptance of the objection of lis pendens in Turkish civil procedure, which should also be applied regarding international lis pendens, is that the action pending before the Turkish and foreign courts is the same action.
Although there is no clarity in CCP-2011 on what is required for the identity of actions, it is established both in doctrine and in practice that actions are deemed to be same where proceedings involve the same subject-matter and cause of action, and are between the same parties. 65 The parties are accepted to be the same even if they act in different capacities before different courts.
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Thus the parties should be deemed to be the same even if they act in different capacities before the foreign and Turkish courts. In this regard, both where the same party takes concurrent actions against the other party before a foreign and a Turkish court and where the defendant of the first action before the foreign court subsequently takes another action before the Turkish court, the actions should be deemed to be between the same parties. Although it is possible to determine number of decisions of the Court of Cassation in which the Court required that the parties should act in the same capacity before the foreign as well as the Turkish courts, 67 in my opinion it is not necessary to make any exception for international lis pendens from the approach adopted for domestic cases.
68 Furthermore, requiring the parties to act in the same capacity before the courts of different countries would also be contrary to the fact that parallel proceedings usually arise from reactive litigation, i.e. where the parties take different actions against each other before the courts of different countries.
The same cause of action exists where the facts of the actions are the same. 69 Identity of claims is required for the identity of the subject-matter of the actions.
70
Where the first action taken before the foreign court is a declaratory action which is followed by an action for performance before the Turkish court, the actions are not deemed to arise from the same subject-matter, 71 since the claim in the first action is limited to the existence or non-existence of a legal relationship whereas the second one also includes a claim on the performance of an act by the defendant. 72 On the contrary, where the action before the foreign court is an action for performance which is followed by a declaratory action before the Turkish court, the objection of international lis pendens should be admissible before the latter based on the fact that the plaintiff does not have a legal interest since the decision in the action for performance would also include determination of the (non)-existence of the legal relationship in question. 73 
b) Time of Seising
When Article 114 CCP-2011 is applied by analogy on international lis pendens, the second requirement should be as regards the chronology of the seizure of courts. As noted earlier, under Turkish civil procedure the objection of lis pendens is made to the second court seised which is obliged to dismiss the action as soon as it determines that the same action is already pending before another Turkish court. The same approach is also to be adopted in the objection of international lis pendens in terms of seizure of courts; thus, the objection should be admissible if the Turkish court is the one that is later seised. 74 The time of seizure of the courts is to be determined by the lex fori of the respective courts. In Turkish civil procedure, the court is deemed to be seised when the document instituting the proceedings is registered by the court (Article 118/I CCP-2011). As one of the procedural consequences of filing an action, pendency also starts from the same date. On the other hand, the Turkish court shall apply the law of the foreign court to determine the time of seizure of that court.
c) Recognition or Enforcement Prognosis
In accepting the objection of international lis pendens, the third requirement should be that the Turkish court which is seised second for the same action should make a positive assessment that the decision to be given by the foreign court could be recognized or enforced in Turkey.
Other than the fact that the plaintiff would have no legal interest in taking the same action before the Turkish courts if the foreign judgment is recognized or enforced in Turkey, recognition or enforcement prognosis is based on the idea that the risk of irreconcilable judgments exists only if the res judicata effect of the foreign judgment is recognized in Turkey. Thus, acceptance of the objection of international lis pendens according to recognition or enforcement prognosis would preclude the possibility of dismissal of the pending action before the Turkish court because of res judicata if the decision of the foreign court which is seised first is already recognized or enforced in Turkey.
At this point it should be underlined that, although recognition of a foreign judgment in Turkey suffices to accept its res judicata effect (Article 58/I CPIL-2007), 75 the distinction provided in CPIL-2007 regarding the conditions of recognition and enforcement of judicial decisions should also be followed in the acceptance of international lis pendens. Thus, the prognosis should be made depending on the type of action in question and considering whether the decision of the foreign court could be subject to recognition or enforcement in Turkey.
In Turkish law, conditions of enforcement of foreign judgments are provided under Articles 50/I and 54 of the CPIL-2007. 76 According to Article 50/I, that provides for the pre-requisites of enforcement, a foreign judgment can be enforced in Turkey if it is given in a "civil law action" by a foreign "court" and is "final" according to the law of that country.
Under Article 54, the Turkish court shall decide on the enforcement of a foreign judgment if;
Reciprocity exists either by an agreement between Turkey and the country by the court of which the judgment is given or where a statutory provision or practice exists in that foreign country which enables enforcement of decisions of Turkish courts (Article 54/I(a));
The judgment is not as to a dispute which falls under the exclusive jurisdiction of Turkish courts or is not given by a court granting itself jurisdiction without having a genuine link with the subject of the dispute or the parties, on the condition that the defendant raises an objection to that effect (Article 54/I(b)); 75 Even if the decision of the foreign court is one requiring enforcement, as long as the party asking for recognition in Turkey has a legal interest, it is sufficient to decide on its recognition to accept its res judicata effect: F. SARGIN (iii) The judgment is not manifestly contrary to public policy (Article 54/I(c)); (iv) Contrary to the law of that country the party against whom enforcement is sought has not been duly summoned to that court or properly represented before that court or where the judgment was given in default of appearance and that party has not raised an objection to enforcement on these grounds before the Turkish court (Article 54/I(ç)). It is also established that the same conditions apply for recognition of foreign judgments, with the exception of reciprocity (Article 58/I CPIL-2007). The conditions of recognition and enforcement are assessed by the Turkish court in which recognition or enforcement is sought on its own motion, except for the ones regarding exorbitant jurisdiction (Article 54/I(b)) and the rights of defence (Article 54/I(ç)), which have to be raised by the party against whom recognition or enforcement is sought.
Nevertheless, it is obvious that where the action is still pending before the foreign court, the Turkish judge cannot determine with certainty whether all the conditions of recognition or enforcement are fulfilled, 77 either because of the nature of some conditions 78 or because some require the objection of the party against whom enforcement is sought. 79 Thus, some probability of recognition or enforcement of foreign judgment should suffice to uphold the objection of international lis pendens if the Turkish judge can make a positive prognosis on the conditions which can be assessed with certainty on its own motion at this stage.
In this regard, as far as the pre-requisites of recognition and enforcement are concerned, the Turkish court could assess whether the decision of the foreign "court" will be as to a "civil law action". When determining whether the judgment is given by a "court", it should suffice if the institution that will give the judgment is accepted as a court having the authority to give judicial decisions under the law of that country. 80 However, the mere existence of an alternative court should not be sufficient to reach the conclusion that this condition is satisfied. The alternative court 77 This argument has also been made in Turkish doctrine against the acceptance of recognition or enforcement prognosis: A. ÇELIKEL/ B. B. ERDEM (note 20), at p. 608; E. NOMER (note 23), at p. 368. It was also stated that existence of mere probability of not recognizing or enforcing a foreign judgment on public policy grounds is a reason not to adopt recognition or enforcement prognosis: E. NOMER (note 23), at p. 369. 78 In this regard, the Turkish court cannot determine whether the foreign proceedings shall be concluded in question should also guarantee the right to a fair trial as provided under Article 6/I of the European Convention on Human Rights (ECHR), 81 to which Turkey is a party, 82 and Article 36/I of the Turkish Constitution. 83 Therefore, the foreign court must be an independent and impartial tribunal guaranteeing a fair and public hearing within a reasonable time. Although it may not always be possible to determine with certainty that the proceedings before the foreign court shall be concluded satisfying the requirements of a fair trial, if the Turkish judge has legitimate doubts that proceedings before the foreign court shall not be concluded as guaranteeing the right to a fair trial, the objection of international lis pendens should not be upheld.
On the other hand the Turkish court can also determine with certainty whether reciprocity (Article 54/I(a) CPIL-2007) exists as regards enforcement of judicial decisions and whether the dispute falls under the exclusive jurisdiction of Turkish courts (Article 54/I(b)). 84 Furthermore, it should also be noted that, in the recognition or enforcement of foreign court decisions, although objection of the party against whom the enforcement is sought is required for the protection of the rights of defence under Article 54/I (ç) CPIL-2007, it is still possible not to recognize or enforce a foreign judgment on public policy grounds (Article 54/I(c) CPIL-2007) if the Turkish court determines on its own motion that infringement of the rights of defence amounts to an infringement of the effective right of access of that party to the foreign court. 85 The same conclusion should also be adopted for international lis pendens. Therefore, if the Turkish judge has legitimate doubts that the effective right of access has not been guaranteed before the foreign court, which would result in non-recognition or non-enforcement of that judgment in Turkey, the objection of international lis pendens should be rejected. 
Effect of Accepting the Objection of International Lis Pendens on the Pending Action Before the Turkish Courts
Once it is agreed that the objection of international lis pendens can be accepted according to the recognition or enforcement prognosis, its effect on the action pending before the Turkish court should also be further deliberated. As previously mentioned, in Turkish civil procedure once the conditions of objection of lis pendens are satisfied, the second court dismisses the action before it in favour of the first court (Article 115/II CCP-2011). However, where international lis pendens is accepted according to recognition or enforcement prognosis, an immediate dismissal of the action pending before the Turkish court may lead to undesirable consequences since this approach mainly rests on an assumption that the foreign proceedings will be concluded with a final judgment which could be recognized or enforced in Turkey. Thus, the action before the foreign court may itself be dismissed on procedural grounds, or may be concluded with a judgment the recognition or the enforcement of which is rejected in Turkey. In such cases dismissal of the action before the Turkish courts may amount to an infringement of the right to a court of the party that has brought the action before the Turkish courts as guaranteed by Article 6/I ECHR and Article 36/I of the Turkish Constitution. It will also lead to waste of resources made in the proceedings before the Turkish courts until the date of dismissal, as well as requiring the plaintiff to take a new action before the Turkish courts and therefore bring questions of procedural economy. 86 In this regard, the primary consequence of the acceptance of international lis pendens according to recognition or enforcement prognosis by Turkish courts should be the stay of the proceedings rather than dismissal. 87 However, it must also be underlined that a stay of proceedings for an excessive period of time may itself amount to an infringement of the right to a fair trial. 88 In view of this, as noted earlier, Croatia where the European Court of Human Rights ruled that a stay of proceedings of over six years for the enactment of new legislation concerning the applicants' situation amounts to depending on the circumstances of each case, the Turkish court should stay the proceedings if it can make a positive assessment that the foreign court can render a judgment within a reasonable time which can then be recognized or enforced in Turkey. The Turkish court should dismiss the action once the foreign decision is recognised or enforced in Turkey.
III. International Lis Pendens and Articles 41 and 47 CPIL-2007
As noted earlier, a second discussion relating to international lis pendens in Turkish law has been as regards Articles 41 and 47/I of Turkish CPIL-2007 (previously Articles 28 and 31 CPIL-1982), which provide rules on the international jurisdiction of Turkish courts relating to personal status of Turkish nationals and the foreign choice of court agreements, respectively. Although there is no express provision to this end, since the enactment of Turkish CPIL-1982, the majority view in Turkish doctrine has provided that in the application of two mentioned provisions, international lis pendens, is implicitly accepted. Thus, two conditions must be satisfied for an action to be taken before the competent Turkish courts: first, the action must relate to personal status of Turkish nationals, a condition which is subject to a wide interpretation including matters relating to law of persons and family law, is a Turkish citizen; 91 and second the action is not or cannot be instituted in any foreign court. As regards the second condition, either the parties may have not preferred to take the action before a foreign court, 92 or the action instituted before the foreign court may have been rejected on procedural grounds. 93 The discussion on international lis pendens is mainly related with the application of the second condition. The said condition was also found in Article 28 of CPIL-1982 (which was applicable to actions relating to the personal status of Turkish nationals who are not domiciled in Turkey) but in a different way, requiring that "the action is not or cannot be instituted in the courts of the foreign country where the Turkish nationals have domicile". The aim of this condition was to underline the fact that Turkish courts did not have exclusive jurisdiction regarding the actions of personal status of Turkish nationals who had their domicile in foreign countries 94 since Article 18 of CCP-1927, 95 its predecessor, had been mostly interpreted and implemented as a rule of exclusive jurisdiction. 96 Thus, when Article 18 of CCP-1927 was in force, actions relating to personal status of Turkish nationals who were not domiciled or resident in Turkey had to be instituted before the Turkish courts and the enforcement of decisions of foreign courts regarding such actions had also been rejected because of the then enforcement condition that the foreign judgment was not to be related with a dispute of personal status or family law (Article 540/IV CCP-1927).
A. If an Action Relating to Personal Status of Turkish Nationals is Already Pending Before the Foreign Courts
97 Therefore, the effect of the said condition in Article 28 of CPIL-1982 was to reject the idea of exclusive jurisdiction of Turkish courts in matters regarding the personal status of Turkish nationals 98 and to provide the plaintiff with the choice to take an action either before the Turkish courts or the courts of a foreign country. 99 Nevertheless, neither Article 28 CPIL-1982 nor Article 41 CPIL-2007 has expressly provided for any tool for dismissing the action before the Turkish court if the same action is already pending before the court of a foreign country. However, in doctrine, it has been stated that if the action is already taken before a foreign court (under Article 28 CPIL-1982, before the court of the country where the Turkish national has his/her domicile), the defendant may raise the objection of international lis pendens in the second action before the Turkish court.
100 Therefore, although international lis pendens has not been subject to an express provision, it was accepted that Article 28 CPIL-1982 (now Article 41 CPIL-2007) is one of two situations where an objection can be made before the Turkish courts on the pendency of the same action. 101 In this regard, the majority view seems to provide for the sole application of principle of priority, while some other scholars have provided for the recognition or enforcement prognosis. 102 However, in my opinion, if an action regarding the personal status of Turkish nationals has already been instituted before a foreign court and that court has established its jurisdiction, the second action before the Turkish court should be dismissed not because of pendency of the same action but rather as a result of the fact that the Turkish court does not have international jurisdiction to try the dispute.
103 It is unanimously agreed that "the action is not or cannot be instituted in a foreign court" is one of the conditions of Article 41 CPIL-2007. Thus, as in a case where the action is not related to the personal status of Turkish nationals, if the second condition is not satisfied, (i.e. if the action is already pending before a foreign court) the jurisdiction of Turkish courts cannot be established under the said provision.
jurisdiction to hear the dispute. 105 Therefore if an action regarding the personal status of Turkish nationals is instituted before a foreign court and that court has established its jurisdiction, in the second action before the Turkish court the defendant should raise the objection to international jurisdiction of the Turkish court. 106 However, if the foreign court does not establish its jurisdiction and rejects the action on procedural grounds, the action shall be deemed not to be instituted before that court and it should therefore be tried by the Turkish court having jurisdiction under Article 41 CPIL-2007. 
If a Valid Choice of Court Agreement Exists under Article 47/I CPIL-2007
Article 47/I provides for the conditions of a valid foreign choice of court agreement as well as its effect on the international jurisdiction of Turkish courts. According to the first sentence of the provision, where Turkish courts do not have exclusive jurisdiction under the rules of jurisdiction as to venue, the parties may designate a court of a foreign country regarding a dispute involving a foreign element and arising from a debt relationship. 108 Although not expressly provided, it is also accepted that such an agreement can be concluded regarding a particular relationship between the parties, conferring jurisdiction on particular court(s) of a foreign country. 109 Such an agreement does not have to be in writing, however it has to be proven in writing according to the said provision.
Where there exists a valid agreement under Article 47/I, the action can be tried by the Turkish courts only if the designated court denies its jurisdiction, or if no objection to international jurisdiction of the Turkish courts is raised (Article 47/I).
Today, it is the unanimous opinion that where there is a choice of court agreement between the parties satisfying the conditions of Article 47/I, the agreement being exclusive in nature sets aside the international jurisdiction of Turkish courts, therefore the action must be taken before the designated foreign court. 110 Thus, if one of the parties primarily takes an action before the Turkish court disregarding the foreign choice of court agreement, an objection should be raised to the jurisdiction of Turkish courts. An objection as to jurisdiction of Turkish courts is one of the preliminary objections to be raised by the defendant (Article 116/I(a) CCP-2011) in his/her answer pleading (Article 117 CCP-2011), within two weeks from the date of service of the complaint (Article 127 CCP-2011).
However, where the designated foreign court is first seised and a subsequent action is taken before the Turkish courts involving the same subject-matter and cause of action between the same parties, the objection to be raised before the latter is not expressly provided and is thus subject to much comment. As stated earlier, it has been accepted by most scholars that in such a situation, an objection of international lis pendens can be raised before the Turkish court, 111 qualifying this situation as the second exceptional situation of raising such an objection in Turkish international civil procedure. 112 The General Assembly of Civil Chambers of the Court of Cassation ruled accordingly in a decision of 1998 where it stated that if there exists an effective choice of court agreement between the parties concluded according to Article 31 CPIL-1982 but one of the parties takes an action before the competent Turkish court disregarding the agreement, the other party enjoys a right to raise an objection against the jurisdiction of the Turkish court and, where applicable, an objection of international lis pendens. 113 The same line of thought has also been followed in practice regarding Article 47/I CPIL-2007. 114 However, in my point of view, if the plaintiff has already instituted proceedings before the designated foreign court and that court has established its jurisdiction according to the agreement between the parties, in the second action taken before the Turkish court involving the same cause of action and same subjectmatter between the same parties, the defendant could only raise an objection to the jurisdiction of Turkish courts and not an objection of international lis pendens. 115 Thus, in such a case, the Turkish court does not have international jurisdiction to hear the case before it, which had been set aside by the choice of court agreement itself. The said situation cannot be considered as international lis pendens, since international lis pendens requires simultaneous seizure of courts of different countries having jurisdiction in relation to the same dispute. On the contrary, where the dispute is already pending before a foreign court that has established its jurisdiction pursuant to an exclusive choice of court agreement, the Turkish courts lack jurisdiction to hear the same dispute. Therefore, in such a case, the ground of the objection to be raised before the Turkish court should be to give effect to the choice of court agreement and not the pendency of the same action before a foreign court.
Nevertheless, if the defendant does not raise an objection as to the jurisdiction of Turkish courts within the time-limit provided in CCP-2011, or if such an objection is rejected by the court, then it should be possible to raise an objection of international lis pendens. 116 Thus, in such a case, the situation would be different and the same action would be pending before two competent courts; the foreign court which is seised first having jurisdiction according to the agreement between the parties and the Turkish court that is seised second, the jurisdiction of which is revived either because of the rejection of the objection as to its jurisdiction or that such an objection is not raised within the time limit. 117 In a similar vein, if the choice of court agreement concluded between the parties is non-exclusive (i.e. if the parties have expressly designated the courts of a foreign country without removing the international jurisdiction of Turkish courts) 118 and the same action is already pending before the designated court, an objection of international lis pendens could be raised before the Turkish courts. 119 In such situations, the objection of international lis pendens should be accepted by the Turkish court according to the recognition or enforcement prognosis, as explained above.
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If According to the view held by the majority, Articles 44, 45 and 46 should be characterized as provisions of exclusive jurisdiction, but limited with the aim of protection of the weaker party. 126 In this regard Article 47/II does not prohibit choice of court agreements and the parties are able to confer jurisdiction upon the courts of a foreign country, along with the Turkish courts provided between Articles 44 and 46.
127 Nevertheless, the party which is protected by the said provisions should benefit from that agreement, in other words, the choice of court agreement should be considered valid only if the protected party initiates proceedings before the designated court. 128 On the other hand, based on the characterization of those provisions as exclusive jurisdiction provisions limited with the aim of protection of the weaker party, decision of the designated foreign court can be recognised or enforced in Turkey on the conditions that it is in favour of the weaker party and its recognition or enforcement is sought by the weaker party. 129 On the contrary, if the action before the foreign court is instituted against the weaker party and that court has rendered a decision against that party, recognition or enforcement of that decision should be rejected by the Turkish court on the ground that it has exclusive jurisdiction. 130 According to another view, it is possible to consider choice of court agreements that do not rule out the jurisdiction of Turkish courts provided between Articles 44 and 46 and are in favour of the weaker party as valid. 131 However, the said provisions cannot be interpreted as provisions establishing exclusive jurisdiction of Turkish courts. 132 On the other hand, the Turkish court from which recognition or enforcement is sought cannot examine whether the decision of the foreign court is in favour of the weaker party since this would be against the prohibition of révision au fond. 133 However, without such an examination, recognition or enforcement should be granted if it is sought by the protected party. 134 According to another view, due to its clear wording Article 47/II rules out the possibility of concluding choice of court agreements even if the agreement favours the interests of the weaker party. 135 In my view, by virtue of Article 47/II, Articles 44-46 cannot be characterized as provisions establishing exclusive jurisdiction of Turkish courts. 136 The mentioned provisions can only be accepted as rules of protective jurisdiction which aim to provide courts in Turkey in favour of the weaker party by considering the positions of the parties in the contract. 137 They cannot be interpreted as provisions conferring exclusive jurisdiction upon Turkish courts in all circumstances, since it is not possible to initiate proceedings in Turkey if any basis of jurisdiction provided in the said provisions does not point to Turkey. 138 Furthermore, the language used in two paragraphs of Article 47 is not identical: while under the first paragraph the parties are prevented from concluding a choice of court agreement if the dispute falls under the "exclusive jurisdiction" of Turkish courts, in the second paragraph it is stated that the jurisdiction of courts determined in Articles 44, 45 and 46 cannot be "set aside by the agreement of parties". 139 Thus, Article 47/II should be interpreted as giving the parties the possibility of concluding a choice of court agreement without removing the international jurisdiction of Turkish courts under Articles 44-46. In this respect, the conclusion regarding international lis pendens to be reached here will be different than the one regarding Article 47/I. In cases where there is a choice of court agreement in regard to the disputes arising from the contracts where the weaker party is protected and the first action is taken before the designated foreign court, one of the parties to the dispute before the Turkish court can raise an objection of international lis pendens, rather than an objection to international jurisdiction of Turkish courts. Thus, in this situation, both courts have jurisdiction to hear the dispute. In such a case international lis pendens should be accepted by the Turkish court if it concludes that the decision of the foreign court could be recognized or enforced in Turkey. 140 However, having said that, an urgent need is also obvious for an amendment of Article 47/II CPIL-2007 taking the divergence of views in doctrine. In this regard certain situations where a choice of court agreement is possible related with contracts where the weaker party is protected should expressly be provided in legislation, including for instance the possibility of concluding such agreements after the dispute has arisen or which allows only the protected party to institute proceedings in courts of foreign countries. For a proposal
IV. Conclusion
International lis pendens is one of the important topics that is not expressly provided for in Turkish CPIL-2007 and therefore has been subject to extensive comment in literature and to conflicting decisions when considered by Turkish courts. Absence of an express provision on the topic has divided the doctrine on the question of whether international lis pendens is rejected by the Turkish legislator. However, although not clearly provided in law, taking the undesirable consequences of international parallel proceedings, the frequency of international private law relationships as well as the necessary cooperation between the courts of different countries, the objection of international lis pendens should be accepted by the Turkish courts by analogy to Article 114 CCP-2011, providing for the objection of lis pendens in domestic cases. As such, the objection of international lis pendens should be subject to three conditions: identity of the actions, prior seizure of the foreign court and a positive prognosis to be made by the Turkish court that the foreign judgment could be recognized or enforced in Turkey. The primary effect of accepting such an objection should be a stay of the Turkish proceedings, rather than dismissal.
On the other hand, I am of the opinion that in two situations where the same action involving the same subject-matter and cause of action between the same parties is already pending before the courts of a foreign country, the defendant of the subsequent action before the Turkish courts should raise an objection as to the international jurisdiction of Turkish courts, rather than an objection of international lis pendens.
The first situation is as regards the application of Article 41 CPIL-2007 providing on the international jurisdiction of Turkish courts in disputes related to the personal status of Turkish nationals. The said provision clearly indicates as a condition that "the action is not or cannot be instituted in the foreign courts". Therefore if such an action is already pending before a foreign court which has established its jurisdiction, the said condition is not fulfilled and the Turkish courts lack jurisdiction to hear the dispute. In such a situation, the objection to be made before the Turkish courts should be as to the international jurisdiction of Turkish courts.
Secondly, if there is a valid choice of court agreement between the parties under Article 47/I CPIL-2007 and the first action is taken before the designated foreign court which has established its jurisdiction pursuant to that agreement, the defendant in the second action should raise an objection to international jurisdiction of Turkish courts. In such a case the choice of court agreement being exclusive in character removes the international jurisdiction of Turkish courts, therefore international pendency cannot be said to exist technically since it requires seizure of courts of different countries having jurisdiction in relation to the same dispute. of Turkish courts within the time limit, or the objection is not accepted by the court, or if the parties have expressly concluded a non-exclusive choice of court agreement, it should be possible to raise an objection of international lis pendens.
Moreover, although from my point of view Article 47/II CPIL-2007 providing for a special rule on the choice of court agreements regarding employment, consumer and insurance contracts requires further amendment, as it stands today it cannot be interpreted as preventing the parties of such contracts from concluding choice of court agreements. The mentioned provision stating that the jurisdiction of the courts determined in Articles 44, 45 and 46 CPIL-2007 cannot be set aside by the agreement of parties can be interpreted to mean that the parties to such contracts can conclude foreign choice of court agreements without removing the international jurisdiction of Turkish courts in such disputes. Thus, if such an action is first taken before the foreign court, the defendant before the Turkish court should be able to raise an objection of international lis pendens.
